
NIA vs. Tariq Ahmad Dar & Ors. 

SC No.02/2022 
RC No.29/2021/NIA/DLI 

02.01.2023 

Present Sh.Prabhat Bajpai, DSP/CIO from NIA. 

Ms.Pankaj Tamanna and Ms.Priya Vats, ld. Counsels 

for accused/applicant. 

Vide my separate order of even date, bail application of 

accused/applicant Mohd. Manan Dar has been disposed off. 

Put up the matter on date already fixed i.e. 12.01.2023. 

( Shailender Malik ) 
ASJ/NDD/PHC/ND/02.01.2023 



IN THE COURT OF SH. SHAILENDER MALIK, 
ADDITIONAL SESSIONS JUDGE-03 (NEW DELH1) 

PATIALA HOUSE cOURTS: NEW DELHI 

NIA vs. Tariq Ahmad Dar & Ors. 
SC No.02/2022 
RC No.29/2021/NIA/DILI 

ORDER 
1. This is regular bail application moved in terms of 

Section 439 Cr.P.C. read with Section 43-D(5) of UA(P) Act, 

1967 seeking bail of accused/applicant Mohd. Manan Dar. 

Accused/ applicant is stated to be in judicial custody since 

22.10.2021. 

Before I proceed to discuss the grounds for seeking 

bail, it is appropriate to precisely mention the factual background 

of the matter as well as accusation/evidence against the accused/ 

applicant put forth by the NIA. 

Present case pertains to hatching of alleged 3. 

conspiracy by Pakistan based handlers/commanders of 

proscribed terrorist organizations namely Hizb-ul-Mujahideen, 

Lashkar-e-Toiba, Al-badr and other terror outfits working cohort 

under the aegis of United Jihad Council (UJC) led by Syed 

Salahuddin to execute spree of target killings in the valley in 

October 2021. Present case was registered u/s 120B, 121A, 122 

and 123 IPC as well as u/s 18, 18A, 18B, 30, 30 and 39 of UA(P) 

Act of 1967 on account of receipt of credible information/ inputs 

that cadres of above mentioned proscribed terrorist organizations 
are active in Jammu & Kashmir and orchestrated by Pakistan and 

conspiring physically as well as in cyber space to undertake 
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Violent terrorist activities in the State of Jammu & Kashmir and 

other parts of India including Delhi after abrogation of Article 

370 from the Constitution of India. It is also alleged that 

Pakistan based handlers namely Bashir Ahmed Pir and Imitiyaz 

Kundoo acting on the directions of UJC decided to revive 

militancy in the valley and to execute such objective, they floated 

new frontal organizations like The Resistance Force (TRE), 

People Against Fascist Forces (PAFF), Muslim Janbaaz Force 

(MJF) ete. Several online propaganda groups were floated on 

social media platforms for recruiting local youth, imparting 

training and grooming them to act as Over Ground Workers 

(OGW) to support active cadres and later act as 'hybrid cadres to 

ertake small scale attacks such as target killing of minorities, 

security forces, political leaders to to create unrest and spread 

terror in the valley and other parts of India. 

4. It is alleged that accused/applicant Mohd. Manan 

Dar was working in furtherance of such ideology of terrorist 

organizations to achieve its objectives. A search was conducted 

at the premises of accused/applicant on 13.10.2021 and thereafter 

he was arrested on 22.10.2021 and from his possession a mobile 

phone was seized. The said mobile phone was sent for forensic 

examination and as per report of Cert-In WhatsApp chat 

recovered from the device shows that WhatApp account was 

registered using mobile no.+91-9906502276 but the said mobilee 

phone number was actually scized from the possession of co-

accused and brother ol accused/applicant namely Hanan Gulzar 

Dar. In the chat recovercd Irom the device of accused/applicant, 

other participants conlirm tnat the said phone was being used by 
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accused/applicant or his brother co-accused Md. Hanan Dar 

which implies that both accused/ applicant and his brother got 

associated with online groups floated by proscribed terror outfits. 

5. It is alleged that from the data retrieved from digital 
device, images/posters of killed militants associated with 

proseribed terror outfits, statements issucd by Al-Badr, HeM. 

TR threatening education department officers and students not 

to attend 15" August celebrations and Telegram group chats in 

which details of killed militants were shared showing them as 

martyrs. From such retrieved data, accused/applicant has been 

shown to be radicalized and that he used to receive information 

about the cadres of proscribed terror outfits and was part of larger 

conspiracy. It is also in the allegations that in their statement 

witnesses PW-259, PW-261 and protected witness X-14 had 

stated that accused/applicant radicalized and working as OGW 

for terrorist organizations. Such version given by the protected 

witnesses get corroboration from disclosure statement of Kamran 

Ashraf Reshi (A-11) to establish that accused/applicant used to 

attend radicalizing lectures of maulvi in Masjid to motivate 

youths for stone pelting on Army/police personnel. 

6. It is also alleged that accused though was working 
under the cover of a photojournalist but in fact was part of a 

hybrid cadre' meant to execute small scale attacks such as target 

killing of minorities, security forces, political leaders and other 

important persons to create unrest and spread terror. Accused has 

been charge sheeted for offence /s 120B, 121A IPC as well as 

u/s 18, 20, 38 and 39 of UA(P) Act. 

7. In the bail application it is stated that during the 
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investigation accused/applicant has been illegally detained for 

Two weeks and later shown arrested on 22.10.2021. It is stated 

that there is no evidence at all against the accused connecting 

him with commission of any offence alleged. One of the 

allegations are that accused entered into a conspiracy hatched by 

terrorist commanders based across the border as well as active 

terrorist commanders in Kashmir valley along with co-accused 

persons, whereas there is no evidence at all as against the 

accused/applicant showing any overt act or in any manner any 

part of such conspiracy. It is further stated that mobile 

no.9906502276 was subscribed in the name of accused/applicant 

but was being used by his brother Hanan Gulzar Dar (co-

accused). It is stated that case of investigating agency is based 

on conjectures, surmises and devoid of any concrete material/ 

evidence as against the accused. 

8 It is submitted that statement of different witnesses 

recorded u/s 161 Cr.P.C. are also filled with lacuna and 

discrepancies and are vague. It is submitted that no physical 

evidence has been collected in investigation connecting accused/ 

applicant in any manner to any violence ensued in Jammu & 

Kashmir. It is further submitted that charge sheet though alleges 

accused/applicant being part of conspiracy, however CDR to 

establish location, call log etc. does not support such claim of the 

prosecution as against the accused/applicant. Even otherwise 

CDR if any would only establish the presence which in itself also 

does not establish the factum of alleged conspiracy accused being 

part of same. It is submitted that there is no evidence showing 

that accused in any manner used to share images of force 
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deployment, pickets under a cover of photo journalist. AlI the 

allegations made are without any basis and evidence. 

9. It is submitted that none of the offence falling under 

Chapter IV and Vl of UA(P) Act are attracted, as such provisions 

of Section 43-D(5) of the Act of 1999 do not get attracted. 

Offences under IPC have also not been established as there is no 

evidence even prima facie establishing its ingredients. It is 

further submitted that there is no likelihood of accused tampering 

with evidence or fleeing away and trial of the matter is likely to 

take long time. It is stated that accused has been selected for 

Integrated Journalism and Mass Communication 2022 at Cluster 

University, Srinagar, as such pursuing for his educational and 

professional career 
10. In the reply filed by the NIA opposing the bail 

application, all the facts and allegations as noted above have been 

reiterated and it is stated that accused/applicant was actively 

working in furtherance of ideology of terrorist organizations. 

Under the directions of commanders of various terrorist outfits, a 

newly formed terror gang has been constituted and accused/ 

applicant was part of same. It is stated that there is evidence on 

the record showing that a coordinating group was constituted on 

the directions of "United Jihad Council" under the aegis of ISI 

Pakistan and accused/applicant became part of such group and 

started working for proscribed terrorist organization. Pakistani 

handlers floated number of social media handles/online groups 

on various platforms and encrypted messaging applications like 

Telegram, WhatsApp etc. by pseudo names like Mavia Al-Hizbi, 

Hamza, Haq Parast, Abu Maviya, Cyber Warriors etc. and names 
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of frontal organizations like Resistance Front, Resist till Exist, 

United Liberation Front J&K Official, Intelligence Mujahideen 

were used as a tool to disseminate narratives in the form of 

images, audios, videos related to independence of Kashmir and 

venerated fallen terrorists. 

11. It is stated that relevant witnesses PW-251, PW-259 

and PW-261 have stated that accused had an association with 

terrorists and cadres of proscribed terrorist organizations. 

Moreover the scrutiny report and forensic report of mobile phone 

in the name of accused/applicant it was also established that there 

was communication/WhatsApp chat in which the other party 

based in Pakistan is asking about identity, is it Hanan or Manan? 

It is further submitted that in view of ratio laid down by Apex 

Court in NIA vs. Zahoor Ahmad Shah Watali's case (2019) 5 

SCC 1, accused may not be entitled for the relief of bail when 

there are reasonable grounds on record to believe that accusation 

against the accused/applicant is prima facie true. It is submitted 

that since cognizance in the matter has already been taken on the 

basis of facts alleged in the charge sheet as well as documents 

annexed therewith, as such prima facie accusation against the 

accused is to be taken as true and therefore he is not entitled for 

bail. 

12 I have heard Ms.Tara Narula, ld. Counsel for 

accused/applicant as well as Sh.Gautam Narayan, ld. SPP for 

NIA 
13. 

Section 43-D(5) of UA(P) Act contains condition for 

bail in respect of offences punishable under Chapter IV and VI of 

this Act and provides that bail shall not be granted in respect of 
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those offences when the court on perusal of case diary/report u/s 

173 Cr.P.c. is of the opinion that "there are reasonable grounds 

for believing that accusation against such person is prima facie 

true". The expression "prima facie true" would mean that the 

material/evidence collected by the Investigating Agency in reference 

to the accusation against the concerned accused in the FIR must 

prevail until contradicted, overcome or disapproved by other evidence 

and on the face of it, shows the complicity of such accused in the 

commission of stated offence. Thus, the degree of satisfaction is 

lighter when the Court has to opine that the accused is "prima facie 

true" as compared to the opinion of accused being "not guilty" of such 

offence as required under other special enactments. Therefore, the 

approach to regular bail under UAPA Act for terrorist acts is higher 

than the offences under IPC but comparatively less than what was 

required under the repealed POTA and TADA. 

14. The Hon'ble Supreme Court in the case of NIA vs. 

Zahoor Ahmad Shah Watali, (2019) 5 SCC while considering the 

parameters for exercise of power under Section 43-D(5) of UAPA Act 

held thus: 

23. By virtue of the proviso to sub-section (5), it is the 

duty of the Court to be satisfied that there are reasonable 

grounds for believing that the accusation against the 

accused is prima facie true or otherwise. Our attention 

was invited to the decisions of this Court, which has had 

an occasion to deal with similar special provisions in 

TADA and MCOCA. The principle underlying those 

decisions may have some bearing while considering the 

prayer for bail in relation to offences under the 1967 Act 

as well. Notably, under the special enactment such as 

and TADA, MCOCA and the Narcotic Drugs 

Psychotropic Substances Act, 1985, the Court is required 
to record its opinion that there are reasonable grounds for 

believing that the accused is "not guilty" of the alleged 
offence. There is degree of difference between the 
satisfaction to be recorded by the Court that there are 
reasonable grounds for believing that the accused is "not 

guilty" of such offence and the satisfaction to be recorded 
for the purposes of the 1967 Act that there are reasonable 
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grounds for believing that the accusation against such 

person is "prima facie" true. By its very nature, the 

expression "prima facie true" would mean that material/ 

evidence collected by the Investigating Agency in 

reference to the accusation against the concerned accused 

in the first information report, must prevail until 

contradicted and overcome or disproved by other 

evidence, and on the face of it, shows the complicity of 
such accused in the commission of the stated offence. It 

must be good and sufficient on its face to establish a 

given fact or the chain of facts constituting the stated 

offence, unless rebutted or contradicted. In one sense, the 

degree of satisfaction is lighter when the court has to 

opine that the accusation is "prima facie true, as 

compared to the opinion of accused "not guilty" of such 
offences as required under the other speical enactments. 
In any case, the degree of satisfaction to be recorded by 
the Court for opining that there are reasonable grounds 
for believing that the accusation against the accused is 
prima facie true, is lighter than the degree of satisfaction 
to be recorded for considering a discharge application or 

framing of charge in relation to offences under the 1967 
Act. 

15. The Supreme Court in Zahoor Ahmed Shah Watali's 

case (supra) has further held that the exercise to be undertaken by the 

Court at the time of considering the bail plea of the accused is 

markedly different from discussing merits or demerits of evidence. 

The elaborate examination or dissection of the evidence is not 

required to be done at this stage. The Court is merely expected to 

record a finding on the basis of broad probabilities regarding the 

involvement of the accused in the commission of stated offence or 

otherwise. 

16. Keeping in View the above discussed legal 

proposition this court would refrain from elaborately discussing 

the merits of the evidence against accused/applicant. However 

taking the evidence put forth by the prosecution, on the face of it 

and referred to in para 17.74 onward in the charge sheet inter alia 

to the effect that forensic report of mobile phone seized from the 

possession of accused/applicant (A-13) revealed that he used to 
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share images of security forces, deployment, pickets under the 

cover of being a photo journalist. I have gone through D-186 and 

D-187 scrutiny of extracted data of mobile phone of accused/ 

applicant. Perusal of the same would show that there are 

Telegram messages, images etc. However, admittedly such chats 

do not indicate that such messages/chats were sent by the 

accused/applicant. No doubt there is indirect reference showing 

share of links of other smaller, private messaging applications 

like Tam Tam, Nand messenger etc. to avoid detection of the 

messages. Similarly, there is also WhatsApp chat retrieved in 

which there is one message enquiring as to whether there is 

Hanan or Manan. However such messages, chat etc. may not be 

sufficient at least at this stage to show that accused/applicant sent 

message or was part of chat. 

17. Extracted data also include images and videos of 

certain terrorist organizations wherein certain pictures are of 

known terrorists with their weapons as well as one hand written 

paper mentioning about voice of martyrs etc. Admittedly, there is 

no evidence at all showing sharing of any such photograph/ 

image of security forces, deployment etc. with any individual or 

organization at any point of time. Moreover evidence is only 

upto the extent of such photograph/videos/images being stored in 

mobile phone of accused/applicant which even as per prosecution 

case, also was being used by A-9. Therefore taking into account 

all these evidence on face of it, it would be enough to observe for 

the purpose of bail application that such evidence do not connect 

or are not sufficient to indicate accused/applicant being part of 

conspiracy or other charges. 
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statement of certain 
18 Other evidence are that 

Witnesses as well as analysis of forensic report revealed that 

accused Hanan Gulzar Dar (A-9) and his brother i.e. accused/ 

applicant Manan Gulzar Dar were user of Tele Selector 

XXXXXx2276 which was associated with online propaganda group 

administered by Pakistan based handlers of proscribed terrorist 

organization in the name of Resistance Force, Resist till Exist, Al 

Azibi through which accused/applicant was radicalizing and 

working for protest ideology under the cover of photojournalist. 

19 This court would not go into detailed scrutiny of the 

evidence which of course would be carried out at the stage of 

charge but it would be sufficient to say that none of the evidence 

referred to (D-30, D-90, D-89 and D-141) or statement of 

witnesses (PW-251, PW-261 and X-14) in any manner indicate 

any act of 'terrorist activity' as defined /s 15 of the Act, in any 
manner. Even if it is accepted that investigation revealed a new 

form of 'hybrid cadre' of terrorist or undercover cadre/ terrorists 

doing terrorist activity, assisting proscribed terrorist organization 
discreetly whereas ostensibly carrying on legitimate activities 

like Advocate, Journalist etc. However one must note that such 

allegation must be supported by direct evidence of any such 

activities. Mere assumptions or incomplete evidence to establish 

such facts may not be sufficient. This court would not discuss 

elaborately statements of the witnesses naming the the 

accused/applicant, except to note that such statements may not be 

conclusive. At the cost of repetition this court would not make 

much observation on the merits of the matter but I find that 

having certain objectionable material in the mobile phone of 
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someone which a prudent person otherwise would have deleted 

the same, ipso facto would not be sufficient for connecting the 

accused with the allegations/offences. 

20 Hon'ble Supreme Court in Thawa Fazal vs. Union 

of India 2021 SCC OnlLine 1000 elaborately discussed the 

ingredients of offences u/s 15, 20, 38 and 39 of UA(P) Act and 

has held that basic ingredients required for proving an offence 

under those sections require any overt act for doing any of the 

terrorist act or activity as defined under section 15 of the Act. In 

the facts of that case Hon'ble Apex Court while enumerating the 

list of different evidence sought to be put against the accused has 

held in para 38 and 39 that mere possession of certain posters, 

banners (objectionable material) is not sufficient for making out 

the case for terrorist activities. It was further held that mere 

association with terrorist organization is not sufficient to attract 

Section 38 of the Act and mere support given to terrorist 

organization is also not sufficient to attract Section 39 of the Act. 

Association and support have to be with the intention of 

furthering the activity of terrorist organization. Such intention 

can be inferred from the overt act or an act of active participation 

of accused in activities of terrorist organization. 

21. Ratio of above said judgment can be applied in the 

present case. Ld. SPP for NIA beside relying upon the judgment 

of Apex Court in NIA vs. Zahoor Ahmad Shah Watali (supra) 

has also relied upon judgment of Apex Court in Union of India 

vs. K.A. Najeeb (2021) 3 SCC 713. In that case rather Apex 

Court has held despite statutory restriction in the form of section 

43-D(5) of UA(P) Act, Constitutional courts can grant bail on the 
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grounds of violation of Part Il of Constitution and when timcly 

trial would not be possible and accused has been suffering 

incarceration for significant period of time. Ld. SPP for NIA also 

relied upon judgment of Satender Kumar Antils's case (2021) 

10 SCC 773. However it would be sufficient to note that in that 

case categorization of cases made wherein during Was 

investigation accused were never arrested by the police and bail 

was sought upon their appcarance in the court after filing of 

charge sheet/ complaint. In respect of those cases an observation 

was made that court can also take different view in case of 

accused persons who have not cooperated during the 

investigation. Another judgment relied upon by ld. SPP for NIA 

is Kalyan Chandra Sarkar vs. Rajesh Ranjan (2004) 7 SCR 

528, State of UP through CBI vs. Amarmani Tripathi (2005) 8 

SCC 21. Ratios laid down in those judgments were altogether 

different than the issues involved in the present matter. 

22 
In the facts of the present case also without touching 

much on the merits of different evidence as against accused 

applicant, I find that accused/applicant has been able to establish 

a case satisfying the requirement of Section 43-D(5) of the Act 

and this court upon analysis of entire evidence and atleast for the 

purpose of disposal of bail application it can be observed that 

accusation against the accused does not appear to be cogent and 

true. Therefore accused is admitted to bail upon furnishing bail 

bond in the sum of Rs.50,000/- with one surety in the like 

amount, subject to following conditions 

(i)Accused/applicant shall not leave the country without 

prior permission of the court. 
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(ii)Accused/applicant shall not try to contact or influence 
the witnesses or tamper with evidence. 

(ii)Accused/applicant shall attend the court without fail. 

23 It is being specifically clarified and observed that 

observations given touching upon the facts and merits of the 

matter have been only for the limited purpose to decide the bail 

application and would not tantamount to expression of opinion 

on detailed merits of the matter which would be taken into 

consideration at the stage of charge. 

24. It is also made clear that this order of bail qua 

accused/applicant, would not in any manner be taken on parity 

for other accused. 

25. With the above observations bail application stands 

disposed off. 

(Shailender Malik) 
ASJNDD/PHC/New Delhi 

Announced in the open Court 
on 02.01.2023 


